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person did not record her deed until after judgment had been rendered 
against the purchaser and the personal representative of the surety 
for the balance of the purchase price. Held that, as the amount of 
the order had been collected and applied to the purchase money due 
from the purchaser, the judgment could not be enforced against the 
lands purchased by the third person for exoneration of the estate 
of the surety. 



HERRING v. WILTON. 
Nov. 22, 1906. 
[55 S. E. 546.] 

Nuisance — Private Nuisance — Nature of Injury — Barking of Dogs. 

— The howling of dogs and the barking of puppies upon the premises 
of their. owner, when they subject a neighbor and his family to great 
and continuous annoyance so that their rest is broken, their sleep in- 
terrupted, and they are seriously disturbed in the reasonable en- 
joyment of their home, constitute a nuisance which equity will en- 
join. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Nuisance, 
§ 23.] 

Same — Abatement — Jurisdiction of Equity. — The jurisdiction of 
equity to abate by injunction a private nuisance resulting from the 
barking and howling of dogs, is not taken away by a town ordinance 
claimed to afford a remedy for whatever inconvenience may have 
been caused. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Nuisance, 
§ 49.] 



DUKE et al. v. NORFOLK & W. RY. CO. 
Nov. 22, 1906. 
[55 S. E. 548.] 

Sales — Construction of Contract — Time for Delivery. — Where a 
contract for the sale and delivery of cross-ties to a railroad com- 
pany fixes no time for their delivery, the contract must be performed 
within a reasonable time. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, 
§ 218.] 

Same — Remedies of Seller — Action for Breach of Contract — In- 
structions. — In an action for breach of contract for the sale of cross- 
ties to a railroad company, which fixed no time for delivery, it was 
proper to instruct that the jury, in determining what constitutes a 
reasonable time, may consider the declarations of the parties, 
whether oral or written, and whether previous to the contract or 
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not, and the conduct of the parties subsequent to the contract, at- 
taching such weight to the evidence as they may determine. 

Same. — Where a contract for the sale of cross-ties to a railroad 
company fixed no time for their delivery, and the railroad notified 
the seller that it would not receive the ties after a certain date, the 
seller was entitled to recover damages for breach of the contract 
only in case the date fixed did not permit a reasonable time for per- 
formance of the contract. 

Same — Measure of Damages. — Where a contract for the sale of 
cross-ties to a railroad is broken by the railroad, the seller is entitled 
to recover not merely the difference between the contract price and 
the market price, but the difference between the contract price and 
the cost of making and delivering the ties. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales. 
§§ 1098-1107.] 

Jury — Selection of Panel — Statutory Provision. — Under Va. Code 
1904, § 3158, providing with respect to a special jury that from those 
summoned by the court, a panel of 20 qualified jurors shall be made, 
from which 16 shall be chosen by lot, it was proper to draw out 4 by 
lot and excuse them from service. 



STONEGA COKE & COAL CO. v. LOUISVILLE & N. R. CO. 

Nov. 22, 1906. 
[55 S. E. 551.] 

Contracts — Continuance — Certainty — Termination. — Plaintiff's as- 
signor, being the owner of extensive coal lands some 12 miles from 
defendant's railroad, defendant, to induce the development of the 
land, agreed that if plaintiff's assignor would develop the land, and 
would build and maintain a connecting line between its plant and a 
station on defendant's road, and give defendant running rights over 
the same, defendant would transport coal and coke destined to points 
on its main line and empties over such connecting line free of charge. 
Held that, in. the absence of a provision in the contract as to the 
time it was to run, it was unenforceable and subject to termination 
by the railroad company at its election. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, 
§ 996.] 



NORFOLK & W. RY. CO. v. McDONALD'S ADM'X. 
Nov. 22, 1906. 
[55 S. E. 554.] 

Master and Servant — Death of Servant — Negligence of Master. — 
Where an employee of a railroad, engaged in removing rails from a 
car by means of a rope and hooks attached to the rails of a track and 



